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‘Heller’s’ Wake
By Juliet A. Leftwich

T

he National Riﬂe Association was
thrilled when, one year ago today,
the U.S. Supreme Court held for
the ﬁrst time that the Second
Amendment guarantees a right to
possess ﬁrearms unrelated to service in a
well-regulated state militia. In District of
Columbia v. Heller, 128 S. Ct. 2783 (2008),
the court struck down D.C.’s decades-old
handgun possession ban, ﬁnding, in a 5-4
decision, that the “right of self-defense has
been central to the Second Amendment”
and that handguns are “overwhelmingly
chosen by American society” for self-defense in the home. The court also struck
down the requirement that ﬁrearms in the
home be stored unloaded and disassembled
or bound by a locking device, ﬁnding that
the law prevented the use of ﬁrearms for
self defense.
Although the Heller decision was no
surprise, given the court’s current composition, it was nonetheless very troubling, to
put it mildly. The outcome-driven decision
represented a complete reversal of the
court’s previous interpretation of the Second Amendment, set forth 70 years ago in
United States v. Miller, 307 U.S. 174 (1939).
In Miller, the court unequivocally held
that the “obvious purpose” of the Second
Amendment was to “assure the continuation and render possible the effectiveness
of” the state militia and the amendment
“must be interpreted with and applied with
that end in view.” In reliance on Miller, over
200 appellate courts had rejected Second
Amendment challenges to our nation’s gun
laws.
Moreover, while the Heller court made
clear that the new constitutional right was
not unlimited — providing numerous examples of gun laws it deemed “presumptively
lawful,” e.g., prohibitions on the possession
of ﬁrearms by felons and the mentally ill
— it did not explain why those laws were
consistent with the Second Amendment or
provide a standard for legislators and lower
courts to apply when determining whether
other gun laws violate the amendment.

Emboldened by the Heller decision, the
gun lobby immediately began to ﬁle lawsuits challenging a wide array of ﬁrearms
laws nationwide. In fact, the ﬁrst lawsuit,
challenging Chicago’s handgun possession
ban, was ﬁled the day Heller was handed
down. Five other challenges to local gun
laws were ﬁled the next day and several
additional challenges to state and local gun
laws are pending nationally. As expected,
criminal defendants across the country
have also seized on Heller to challenge their
indictments and convictions for violating
federal and state ﬁrearms laws.

While ‘Heller’ has
clearly wreaked havoc
in the courts over the
last year — creating
legal uncertainty where
there had been none
— little has changed
when it comes to gun
violence in America.
By far the most signiﬁcant post-Heller
issue to face the courts over the last year
has been whether the Second Amendment
applies to the states, a question not before
the Supreme Court in Heller because Washington, D.C. is a federal enclave. In April,
the 9th Circuit Court of Appeals weighed
in on this issue in Nordyke v. King, 563 F.3d
439 (9th Cir. 2009), litigation brought by
a gun show promoter to challenge an Alameda County ordinance prohibiting the
possession of ﬁrearms on county-owned
property. The court rejected the Nordykes’

Second Amendment claim,
holding that the ordinance does
not meaningfully burden the
right to possess a ﬁrearm in the
home for self defense. However,
the 9th Circuit also became the ﬁrst
federal court to hold that the Second
Amendment is incorporated through the
14th Amendment to apply against state and
local governments. A 9th Circuit judge has
requested en banc review of the decision.
In June, the 7th Circuit Court of Appeals
held in NRA v. Chicago and Oak Park,
Nos. 08-4241, 08-4243 and 08-4244, 2009
U.S. App. LEXIS 11721 (7th Cir.), that
the Second Amendment does not apply to
state or local governments. The 7th Circuit determined that it was bound by U.S.
Supreme Court cases uniformly holding
that the Second Amendment only applies
to the federal government. The Chicago and
Oak Park court emphasized that Supreme
Court decisions may only be overruled by
the Supreme Court itself, criticizing the 9th
Circuit’s decision in Nordyke for departing
from that precedent. The day after the Chicago and Oak Park ruling, the NRA ﬁled a
petition for certiorari to the U.S. Supreme
Court.
The 2nd Circuit Court of Appeals also
addressed the issue of incorporation in
Maloney v. Cuomo, 554 F.3d 56 (2d. Cir.
2009), a case involving a challenge to a
state statute prohibiting the possession
of a weapon called a nunchaku (aka “nunchucks”). In upholding the statute, the 2nd
Circuit stated it was “settled law” that the
Second Amendment only applies to the federal government, and that Heller “does not
invalidate this longstanding principle.”
While Heller has clearly wreaked havoc in
the courts over the last year — creating legal uncertainty where there had been none
— little has changed when it comes to gun
violence or gun policy in America. Gun violence has continued unabated, with several
mass shootings throughout the country,
including those in a nursing home in North
Carolina, in an immigrant center in New
York and the massacres of police ofﬁcers in
Oakland and Pittsburgh. In addition, guns

f r o m
the United States are
ﬂooding across the border
into Mexico for use by the drug
cartels. A report issued by the
U.S. Government Accountability Ofﬁce this month found
that more than 6,000 Mexicans
were killed in the drug wars in
2008 and nearly 90 percent of
the guns seized in Mexico,
including a growing number
of assault weapons, originated
in the U.S. The report found that
efforts to address gun trafﬁcking are
hampered by weak U.S. gun laws, including the law permitting private sellers to
sell guns without conducting background
checks on prospective purchasers.
How has Congress reacted to the
bloodshed? Not, of course, by acting to
strengthen our gun laws. Rather, it has
adopted legislation to make them weaker.
In May, Congress passed, and President
Obama signed into law, a credit card bill
with a dangerous, completely unrelated
amendment allowing people to possess ﬁ rearms in national parks and wildlife refuges,
provided the possession is in compliance
with the law of the state in which the property is located. In ﬁndings accompanying
the law, Congress proclaimed that the law
was necessary to “ensure that unelected bureaucrats and judges cannot again override
the Second Amendment rights of law-abiding citizens,” completely misinterpreting
Heller. This irresponsible legislation has
broad application, encompassing national
sanctuaries such as Yosemite, Muir Woods,
the Statue of Liberty, the Grand Canyon
and Alcatraz.
Gun purchases spiked dramatically over

the last year, reportedly because some
Americans feared that Obama’s election
would lead to strict new laws limiting access to guns. Unfortunately, that does not
appear to be the case. Obama has retreated
from some of his earlier support for strong
gun laws (such as a federal assault weapon
ban) and Democrats are avoiding gun control legislation entirely, despite the fact that
opinion polls consistently show overwhelming support for strong gun laws. So much
for change.
As we mark the one-year anniversary
of the Heller decision, what has become
clear is that Heller, while disruptive, is not
the real problem. Gun violence prevention,
now more than ever, has become a purely
political issue and the gun lobby continues
to have a stranglehold over our policymakers, Democrats and Republicans alike. The
Second Amendment makes for good talking
points, but really has nothing to do with it.
Juliet A. Leftwich is the legal director of Legal Community Against Violence, a national
law center founded in the wake of the 101
California St. assault weapon massacre in
San Francisco.

Letters to the Editor

Paternalistic View of Justice System Favors ‘Protection’ Over Fairness

I

would suggest that Jonathan
Rotter has not completed
his course in criminal justice (“How the Other Half
Works,” June 23). He needs
some time on the other end of the
counsel table in order to learn the
basics of criminal defense ethics.
I hope his condescension toward
the defense bar, their presumed innocent clients and his naiveté is not
as widespread among prosecutors
as he makes it appear.
Eric Johnson,
Los Angeles

Jonathan Rotter, who prosecuted
misdemeanors through the Los
Angeles City Attorney’s Trial Advocacy Project, has now been exposed

to the fact that society has very
little to offer the woman who he
unsuccessfully prosecuted and was
later shot and killed by the police.
This is a heartbreaking reality that
criminal defense attorneys (like
me, a deputy public defender for
nine years) battle every day. However, Rotter did not stick around
the criminal courts long enough
to realize that the “criminal justice
system” is by no means a “place of
last resort for people to get help.”
Nor did he gain enough trial experience to learn that asking a jury to
convict a defendant for any reason,
however “altruistic,” other than on
proof beyond a reasonable doubt is
prosecutorial misconduct. Jurors
commit misconduct when they
convict a defendant, in the absence
of proof beyond a reasonable doubt,
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even if the message they seek to
send is “righteous.” Message-sending is the judge’s job, at sentencing,
when and only when a conviction
has been secured in accordance
with the law.
Rotter is right if what he means
is that society should do better for
those among us — invisible until
they become fodder for a ﬂashy
news story — who are dangerous
to themselves or others. But the
solution to this grand societal goal
(a good goal, in my opinion) is inﬁ nitely more complicated than what
probation, county jail and state
prison have to offer. The solution
demands a revolution of attitudes
toward immigration, mental health,
addiction, law enforcement training, social services (yes, taxes!)
— the list goes on. The good, wise
law enforcement ofﬁcers I know
exercise split-second judgments in
the streets and know the difference
between when a situation can be
de-escalated and when arrests must
be made. The good, ethical prosecutors I know prepare their cases
thoroughly and seek convictions, or
dispositions, within the parameters
of the law. The good, impartial
judges I know impose sentence
after taking into consideration the
good, bad and ugly of the crime
and surrounding circumstances
(there are always surrounding
circumstances). Meanwhile, the
good, conscientious defense attorneys I know do battle with the
cops, prosecutors, and judges who
do not fall into the above categories,
all the while trying to protect and
ensure the rights of our clients,
many of whom have spent a lifetime
being beaten down by socio-economic disenfranchisement, racial
marginalization, mental illness or
addiction. Our clients surely need
the criminal justice system to do
the one thing it is obliged to do — to
treat them fairly.
Julia Knox,
Los Angeles County public
defender’s office

The Forum column “How the
Other Half Works” makes me very
happy that Jonathan Rotter is not
a real prosecutor. It is apparent he
believes that defendants should be
convicted, regardless of their guilt,

solely because he thinks it would be
better for them.
What utter nonsense. Misdemeanors aren’t brought by indictment. Rotter prosecuted misdemeanors — didn’t anybody teach
him that? Or was he just telling
stories about things he saw in court
that he thought were indictments? I
can’t tell.
His argument to the jury — the
war story about how if the jury had
convicted this woman (even though
there wasn’t sufﬁcient evidence)
that somehow she would have been
saved — is bogus. The argument to
the jury in that context was prosecutorial misconduct. Is Rotter trying
to tell us that a person charged with
a crime should be convicted even
though the evidence isn’t there? Oh
by the way, regarding the count the
jury hung on — a real city attorney
who appeared later dismissed it.
Rotter condescends when he discusses public defenders and other
defense attorneys. His story about
the repeated continuances working
to disadvantage a client is, at best,
the ramblings of a person who really doesn’t understand the system.
He surmises based upon absolutely
nothing that counsel did it to jack
up fees, which is beyond repugnant.
He guesses and posits — coming
up with the conclusion that counsel
done him wrong.
Yes, Rotter is entitled to his opinion, even if it is sophomoric, wrongheaded and reveals his ignorance.
He should keep plugging away at
civil litigation. Maybe someday
we’ll see him on one of our juries
— and promptly give him the boot.
Mark Harvis,
Los Angeles County public
defender’s office

Jonathan Rotter’s simplistic assessment of our criminal justice
system after having spent one
month with the L.A. city attorney’s
ofﬁce is saddening. In attempting to
provide a seemingly objective and
unbiased point of view (since he
practices in a large ﬁ rm rather than
with a prosecuting agency), he attempts to provide critical “insight”
into the “other half” by describing
the advocacy of a deputy public
defender as a “young and zealous

public defender talked his client,
who clearly wanted to plead, into
going to trial. Eventually, the client
broke free of the lawyer’s inﬂuence
and plead.” Even more disturbing,
he rationalizes his loss in trial by
placing blame on the deputy public
defender and the client when he
states, “Sometimes an acquittal is
enablement. We will never know
whether the defendant would have
acted the same way on her ﬁ nal
night if she had been convicted, but
a conviction would at least have sent
the defendant the message that she
was going to be held accountable.
That is a message that some people
badly need to hear.”
This is the message that I wish
to send to Rotter and like-minded
individuals. Rotter’s condescending and paternalistic mentality and
verbiage is not an anomaly of what
many of our attorneys face on a
daily basis from some prosecutors
and some judges. In this particular
case, the deputy public defender,
who did a great job in acquitting the
woman who was killed, felt horrible
when he found out that his former
client had just been killed. The
deputy public defender did not feel
bad because he “should” have plead
his client to prevent her from getting killed and because treatment
under a court order “would” have
saved her. He felt bad because he
became attached to an individual
who looked to him as her only
advocate in a system fraught with
skepticism and bean counting.
Most of us come to this ofﬁce
because we truly believe that the
Constitution needs protection not
from terrorists or “criminals” but
from the actions of those in power
who are consumed by the vanity
of self righteousness. This is the
“message that some people badly
need to hear.”
Luis Rodriguez,
Los Angeles County public
defender’s office

Seriously? After one whole
month in the city attorney’s ofﬁce,
Jonathan Rotter believes he qualiﬁes as an expert in the criminal
justice system? His assumptions
about attorney-client relationships
are completely without merit, as he

would never have been privy to even
a single conversation between an attorney and his client. He merely sat
in court, watched an interaction
and guessed about the motivations
of the participants. Then he had
the astounding arrogance and
audacity to write about it as fact. I
am not sure what is more offensive,
the condescension and ignorance
evidenced in Rotter’s column or
the decision of the Daily Journal to
print it. Perhaps next he can be sent
on assignment to spend a couple of
nights as a tourist in an Alcatraz jail
cell, then offer us all a treatise on
prison reform.
I have been a deputy public defender for 17 years. Many years ago
I worked with Trial Advocacy Project attorneys when I was defending misdemeanor clients. I think
the program is valuable in getting
young, inexperienced civil lawyers
some trial experience. But sitting in
court for 30 days next to a prosecutor who handles the most minor of
criminal offenses and being allowed
to stand up once in a while in front
of jury and ask a police ofﬁcer,
“What happened next?” is hardly
qualiﬁcation to offer advice on the
faults and virtues of the criminal
justice system. Regarding the
one case he noted in detail: Is he
truly suggesting that convicting a
woman for a crime of which she was
not guilty would have in fact been
beneﬁcial to her and to the system? This is grossly offensive and
paternalistic. I wish Rotter luck in
his civil practice and pray he stays
in courtrooms where only money
is at issue. He got to play in the big
leagues for a whole month, and I’m
sure he has some nice war stories to
tell his friends over a rousing round
of golf some day. He should have left
it at that. His column was an affront
to the dedicated and experienced
lawyers who actually work in the
criminal justice system, especially
to the criminal defense attorneys
who are in the trenches day in and
day out ﬁghting for people’s lives,
giving voice to the voiceless and
standing up for justice in courtrooms every day.
Elena Saris,
Los Angeles County public
defender’s office

